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In the United States Circuit Court of Appeals, Ninth

Circuit.

JAMES NICHOL, F. FEIGENSPAN, ANGUS
McLEOD, MARY T. SHAW, DeWITT
CROWNINSHIELD, M. J. GREEN, C. F.

MEISSNER, HAMILTON WISE, J. F.

HOLLAND, C. F. HOLLAND, THOMAS
HALL, E. S. CROSS, D. J. BUTLER, J. S.

SWEETMAN, JOHN COMPSTON, J. C.

MILLS, A. W. GREEN, and SPRAGG-
WOODCOCK DITCH COMPANY (a Cor-

poration),

Complainants,

vs.

THE RICKEY LAND AND CATTLE COMPANY
(a Corporation),

Defendant.

Order Extending Time to Docket Cause.

Good cause tlierefore appearing, it is hereby or-

dered, that the time wherein defendant and appel-

lant in the above-entitled action may file the record

thereof and docket the case with the clerk of this

Court at San Francisco, California, may be enlarged
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and extended, so as to extend to and include tlie 23d

day of Septeml)er, 1906, and it is so ordered.

Dated tins 22d day of Au-ust, 1906.

\V. W. MORROW,
Circuit Judge.

[Endorsed]: No. 1372. United States Circuit

Court of Appeals for the Ninth Circuit. James

Niehol et al., Complainants, vs. Rickey Land & Cattle

Company (a Corporation), Defendant. Order En-

larging Time to Docket Record. Filed Aug. 23, 1906.

F. D. Monckton, Clerk. Refiled Sept. 5, 1906. F.

D. Monckton, Clerk.

In the Circuit Court of the United States, Ninth

Circuit, District of Nevada.

JAMES NICHOL, F. FEIGENSPAN, ANGUS
McLEOD, ]\IARY T. SHAW, DeWITT
CROWNINSHIELD, M. J. GREEN, C. F.

MEISSNER, HAMILTON WISE, J. F.

HOLLAND, C. F. HOLLAND, THOS.
HALL, E. S. CROSS, D. J. BUTLER, J. S.

SWEETMAN, eTOHN CO:\rPSTON, J. C.

MILLS, A. W. GREEN and SPRAGG-
WOODCOCK DITCH COMPANY (a Cor-

poration),

Complainants,
vs.

THE RICKEY LAND AND CATTLE COMPANY
(a Corporation),

Defendant.
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Bill of Complaint.

To the Judges of the Circuit Court of the United

States for the District of Nevada

:

James Nichol, F. Feigenspan, Angus McLeod,

Mary T. Shaw, Dewitt Crowninshield, M. J. Green,

C. F. Meissner, Hamilton Wise, J. F. Holland, C.

F. Holland, Thos. Hall, E. S. Cross, D. J. Butler, J.

S. Sweetman, John Compston, J. C. Mills, A. W.
Green and Spragg-Woodcock Ditch Company, a

corporation organized and existing under and by

virtue of the laws of the State of Nevada, bring this,

their bill against the Eickey Land and Cattle Com-

pany, a corporation organized and existing under the

laws of the State of Nevada., and having its place of

business at Carson City, county of Ormsby, State of

Nevada, and within the District of Nevada, and a

citizen of the State of Nevada, and thereupon your

orators complain and say

:

1. That your orators are citizens of the State of

Nevada and residents of Lyon County, Nevada, with-

in the District of Nevada, and that the Spragg-Wood-

cock Ditch Company is a corporation organized and

existing under the laws of the State of Nevada, and

has its principal place of business in Lyon County,

Nevada, and within said district of Nevada.

2. That the defendant, the Eickey Land and Cat-

tle Company, is a corporation organized and exist-

ing under the laws of the State of Nevada, and has
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its principal place of business at Carson City, in

the County of Ormshy and State of Nevada and with-

in said District of Nevada, and is a citizen of the

State of Nevada.

3. That on the tentli day of June, 1902, Miller &

Lux, a corporation organized and existing under the

laws of the State of California, and having its prin-

cipal place of business at San Francisco, California,

and a citizen of the State 'jf California, exhibited

to and filed in this court its bill of complaint against

one Thomas B. Ricke.y and against your orator and

against many other persons; which suit is number

731 on the equity docket of this court.

4. That thereafter on the said tenth day of June,

1902, this court duly issued its writ of subpoena in

said suit upon said bill of complaint directed to the

said Thomas B. Eickey, your orators and the other

persons made defendants b}^ said bill ; and thereafter

in the said tenth day of June, 1902, said writ of sub-

poena was duly served by the marshal of this district

upon the said Thomas B. Ricke}^ and was thereafter

served upon your orators and u])on the other defend-

ants in said suit.

5. That thereafter the said Thomas B. Rickey

entered his appearance in said suit and thereafter

filed in this court his plea to tlie jurisdiction of said

court, whicli ])lca was overruled by this C^nirt and

tlic said Tlioiuas 15. I^ickey v^as by this Court ruled

t(» answer to said bill ol' c(MUj)laint and he lias an-

swered the same.
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6. That your orators and the other defendants in

said suit have entered appearances in said suit; and

said suit is now pending and undetermined in this

court as to all of the defendants thereto.

7. That in and by the said bill of complaint the

said Miller & Lux (complainant therein) alleged,

among other things, that it then was, and for a long

time prior thereto had been, the owner, seised in fee

and in the actual possession of certain lands situated

in the County of Lyon, State of Nevada, in said dis-

trict of Nevada, in said bill particularly enumerated

and described ; and further alleged that there is a cer-

tain natural stream and watej'course known as Walk-

er Elver which flows, and from time immemorial has

flowed, to, over and upon the said lands, and that

said lands include the banks ^ bed and stream of said

river ; and further alleged that at divers times there-

in set forth, the said Miller and Lux, its grantors

and predecessors in interest at first appropriated and

diverted from said river portions of the waters of

said river amounting in all to a flow of nine hun-

dred and forty-three and twenty-nine hundredths

(943.29) cubic feet of water per second and that it

and they had carried the same from said river to and

upon certain lands and used the same for the irriga-

tion thereof, and that the said Miller & Lux was then

the owner by such appropriation of certain interests

in said appropriated water therein particularly set

forth and enumerated; and farther alleged that with-
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in three 3Tars next before the filing of said bill the

defendants thereto, including the said Thomas B.

Rickey, and your orators, had, and that each of them

had diverted the waters of said Walker River at

divers places on said river above the said lands of

said Miller & Lux and above the points at which the

said Miller & Lux so diverts said water, and that a

large portion of said water so diverted by the defend-

ant in said suit, is never returned to said river and

that said defendants to said suit are continuing the

diversions aforesaid and have thereby deprived and

are depriving the said Millei* & Lux of a large por-

tion of said water to which the said Miller & Lux

is so entitled; and further alleged that each of said

diversions so made by the defendants to said suit is

without riglit, but that they have so diverted said

water and are so diverting the same under a claim of

right so to do, and adversely to the said Miller &

Lux ; and further alleged that by the diversions afore-

said the said jMiller & Lux has been deprived and is

being deprived of sufficient water to irrigate its lands

aforesaid, and is thereby rendered unable, and so

long as said diversions are continued, will be unable

to irrigate its said lands which it had theretofore

been accustomed to irrigate, and is thereby rendered

unable and will be unable to properly or successfully

cultivate the said lands or to raise crops thereon,

and further alleged that if the defendants to said

suit, or either of them, has any right to divert any
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water from the said river, said rights and each of

them are subsequent and subordinate to the afore-

said appropriations so made by the said Miller & Lux,

its grantors and predecessors in interest ; and further

alleged that the matter in dispute in said suit, to

wit, the said rights of the said Miller and Lux, so in-

fringed by the said acts of the defendants to said suit

exceeds, exclusive of interest and costs, the value of

two thousand dollars ($2,000).

8. That in and by the said bill of complaint, the

said Miller & Lux, among other things, pray that the

defendants to said suit, including the said Thomas

B. Rickey, and your orators be forever enjoined

and restrained from diverting any water from the

said Walker Elver above the points where the said

Miller & Lux so divert the same in said manner or to

said extent as to deprive youi orators of any of the

water aforesaid and also for general relief.

9. That thereafter, to wit, on the sixth day of Au-

gust, 1902, and after the filing of the said bill of com-

plaint, and after the service upon the said Thomas

B. Rickey of the writ of subpoena in said suit, and

after the said Thomas B. Rickey had appeared there-

in the said Thomas B. Rickey caused the defendant,

the Rickey Land and Cattle Company to be organ-

ized and incorporated and it was on that day organ-

ized and incorporated under the laws of the State of

Nevada.

10. Upon and according to his information and
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belief your orators aver that the only person really

interested in said corporation defendant, or really

owning any of the stock thereof is the said Thomas

B. Rickey and that the other persons forming the said

corporation and holding stock thereof are only nomi-

nees of the said Thomas B. Rickey and hold their said

stock solely for him and for his benefit.

11. That as your orators are informed and believe,

the said Thomas B. Rickey, at the time of the com-

mencement of the suit aforesaid was the owner and

had, for a long time theretofore been the orator of

certain lands situated on the said Walker River and

on certain branches or tributaries thereof, and was

diverting certain water from the said Walker River

and from the said branches and tributaries thereof,

for the irrigation of liis said lands and claiming the

right so to do.

12. That after the said incorporation and organ-

ization of the said Rickey Land and Cattle Com-

pany, the defendant herein, the said Thomas B.

Rickey conveyed to said corporation all his lands

aforesaid and all the rights owned or claimed by him

to divert any water from said Walker River and the

said defendant corporation has ever since claimed to

be the owTier of said lands and water rights.

13. That thereafter, to wit, on the 15th day of Oc-

tober, 1904, the said defendant, the Rickey Land and

Cattle Company, commenced an action in the Supe-

rior Court of the County of Mono, State of Cali-
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fornia, against your orators and against a large num-

ber of persons, which action is numbered 1055 on the

register of said Superior Court.

14. That said action was commenced by said de-

fendant as plaintiff therein, by the filing of a com-

plaint in and by which the said defendant (plaintiff

therein) alleged, among other things, that it is and

had been since the 6th day of August, 1902, the owner,

in the possession and entitled to the possession of cer-

tain of the lands so conveyed to it by the said Thomas

B. Rickey, and further alleged that the said lands

constituted one entire contiguous body of land over,

through and upon which flows and from time immem-

orial has flowed a certain branch or tributary of said

Walker River called the West Fork of the Walker

River, and that said lands and all thereof are and

from time immemorial have been riparian to said

west fork of said river and situated along and border-

ing thereupon ; and further alleged that the said de-

fendant (plaintiff therein) is the owner in the posses-

sion of and entitled to the possession, use and enjoy-

ment of, and has the right to divert and appropriate

all the waters of the said west fork of said Walker

River and its tributaries in the State of California

of the extent of a constant flow of fifteen hundred and

seventy-five (1575) cubic feet of water per second;

and further alleged that the said Walker River is and

from time immemorial has been a natural stream or

watercourse having its source in two branches known
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as the East Fork of the \Valker Ixivcr and the West

Fork of the Walker Kiver and that both of said

branches have their sources in the State of Califor-

nia, and from thence flow through the eastern part of

the said State of California into and through the

western part of the State of Nevada and that said two

branches of said Walker River unite in said State of

Nevada; and further alleged that the defendants in

said action and each of them, including your orators,

claims some right, title and interest adverse to the

defendant herein (plaintiff therein) in and to said

constant flow of fifteen hundred and seventy-five

(1575) cubic feet of water per second, or some part

or portion thereof in the West Fork of the Walker

River, that said right, title and interest so claimed

by said defendants and each of them including j^our

orators, in and to said water is without right, and that

all claims of them and each of them to the waters

of said West Fork of said Walker River are subor-

dinate and subject to the said alleged ownership of

the defendant herein (plaintiff therein) and its al-

leged right to divert and appropriate from said West
Fork of said Walker River a constant flow of fifteen

hundred and seventy-five (1575) cubic feet of water

per second.

15. That in and by said c()ni])laint tlie -defendant

herein (plaintiff therein) i)raye(l, among other

things, that the said Supei-ior Cowvi should adjudge

that the defendant herein (plaintiff therein) is the
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owner in the possession, use and enjoyment and en-

titled to the possession, use and enjoyment of and has

the right to appropriate and divert all the waters of

the said West Fork of the said Walker River in the

State of California to the extent of a constant flow

of fifteen hundred and seventy -five (1575) cubic feet

of water per second, and that said Court further

adjudge that neither of the defendants therein, in-

cluding your orators, has any right, title, interest,

claim or estate in or to any of the waters flowing or

which may hereafter flow in the said West Fork of

the said Walker River in the State of California,

when the quantity of water therein flowing is less

than fifteen hundred and seventy-five (1575) cubic

feet of water per second, and that it be further ad-

judged that the said defendants and each of them, in-

cluding your orators, are estopped to claim or assert

against the defendant herein (plaintiff therein), its

grantees, successors or assigns any right, title, claim,

interest or estate in or to any of the waters now flow-

ing or which may hereafter flow in said West Fork

of said Walker River in the State of California, when

the quantity of water therein flowing is less than fif-

teen hundred and seventy-five (1575) cubic feet of

water per second, and also for general relief.

16. That in the said 15th day of October, 1904, the

defendant herein as plaintiff, commenced another ac-

tion in said Superior Court of said county of Mono,

State of California, against your orators and against
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a large nuinljer of other persons which is numbered

1056 on the register of said court.

17. That said action was commenced by said de-

fendant as plaintiff therein, ])y filing a complaint in

and b}^ wdiieh the said defendant (plaintiff herein),

alleged among other things, that it is and has been

since the sixth day of August, 1902, the owner in pos-

session and entitled to the possession of the rest of

the lands aforesaid so conveyed to it by the said

Thomas B. Rickey ; and further alleged that the said

lands constitute one entire contiguous body of land

through and upon wdiich flows, and from time im-

memorial has flowed, certain branch or tributary of

said Walker River called the East Fork of the

Walker River and that said lands and all thereof are

and from time immemorial have been riparian to

said east fork and said river and situated along and

bordering thereupon; and further alleged that the

said defendant (plaintiff herein) is the ow^ner in the

possession of and entitled to the possession, use and

enjoyment of and has the right to divert and appro-

priate all the waters of the said East Fork of said

Walker River and its tributai-ies in the State of Cali-

fornia to the extent of a constant flow^ of fifteen liun-

dred and four (1504) cubic feet of water per second;

and further alleged that the said Walker River is,

and from tune immemorial has been, a natural stream

or watercourse having its source in two branches

known as the East Fork of the AWalker River and the
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West Fork of the Walker River, and that both of said

branches have their sources in the State of California

and from thence flowed through the western part of

the State of Nevada, and that said two branches

of said Walker River unite in said State of Nevada

;

and further alleged that the defendants in said action

and each of them, including your orators, claim some

right, title and interest adverse to the defendants

herein (plaintiff therein) in and to said constant flow

of fifteen hundred and four (1504) cubic feet of

water per second, or some part or portion thereof

in the East Fork of the Walker River, and that said

right, title and interest so claimed by said defend-

ants and each of them, including your orators, in and

to said water is without right and that all claims of

them and each of them to the waters of said East

Fork of the said Walker River are subordinate and

subject to the said alleged ownership of the defendant

herein (plaintiff therein) and its alleged right to di-

vert and appropriate from said East Fork of said

Walker River a constant flow of fifteen hundred and

four (1504) cubic feet of water per second.

18. That in and by said complaint the defendant

herein (plaintiff therein) pray, among other things,

that the said Superior Court should adjudge that the

defendant herein (plaintiff therein) is the owner in

the possession, use, enjoyment, and entitled to the

possession, use and enjoyment of and has the right

to appropriate and divert all the waters of the said
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east foi'k of llic said AValker River in tlio State of

California to the extent of a constant flow of fifteen

hundred and four (1504) eubie feet of water per sec-

ond; and that said court further adjudge that neither

of the defendants herein, including j^our orators, has

any right, title, interest, claim or estate in or to any

of the waters flowing or which may hereafter flow in

the said East Fork of the said Walker River in the

State of California when the quantity of water there-

in floAving is less than fifteen hundred and four ( 1504)

cubic feet of water per second, and that it be fur-

ther adjudged that the said defendants and each of

them, including your orators, are estopped to claim

or assert against defendant herein (plaintiff therein)

its grantees, successors or assigns an}^ right, title,

claim, interest or estate in oi- to any of the waters

now flowing or which may hereafter flow in said East

Fork of said "Walker River in the State of Califor-

nia, when the quantity of water therein flowing is

less than fifteen hundred and four (1504) cubic feet

of water per second ; and also for general relief.

19. That on the 5th day of January, 1905, your

orators filed in this court in tlie said suit so brought

by the said Miller & Lux against the said Thomas B.

Rickey and others, number 731, their cross-bills in and

by which cross-bills the said cross-com])lainants al-

leged, among other tilings, tliat they were and for a

long time i»i-ioi' lliereto liad been, llic owners of cer-

tain rights in tlic waters of the said Walker River
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and certain appropriations therein made by them,

their grantors and predecessors in interest, and fur-

ther alleged that within three years next before the

filing of said cross-bills said Thomas B. Rickey had

diverted the waters of said Walker River at divers

places on said river above the lands of said cross-

complainants and above the points at which said

cross-complainants so diverted the same ; that a large

portion of said water so diverted by the said Thomas

B. Rickey is never returned to said river and that

he is continuing the diversions aforesaid and has

thereby deprived and is depriving the said cross-com-

plainants of a large portion of said water to which

they are so entitled; that each of said diversions so

made by the said Thomas B. Rickey is without right,

but that he has so diverted said water and is so di-

verting the same under claim of right so to do, and

adversely to said cross-complainant ; and therein and

thereby the said cross-complainant prayed, among

other things, that the said Thomas B. Rickey be for-

ever enjoined and restrained from diverting any

water from said Walker River above the points

where the said cross-complainant diverts the same

in said manner or to such extent as to deiorive said

cross-complainant of any of the water aforesaid, and

also for general relief.

20. That thereafter on the 5tli day of January,

1905, this court duly issued its writ of subpoena in

said cross-suits upon said cross-bill directed to said
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Thomas B. Kir-key and theveaftor on tlie said 5th

day of January, 1905, the said writ of subpoena was

duly sensed by the marshal of this district upon said

Thomas B. Rickey.

21. That upon the filing of said second complaint

in said Superior Court there was issued out of said

court in each of said actions a writ of summons there-

upon which is the appropriate process under the laws

of the State of California for obtaining jurisdiction

OAcr the persons of the defendants in an action ; and

thereafter, to wit, on the 7th day of January, 1905,

and after the service of the said writ of subpoena

upon the said Thomas B. Rickey, the said writ of

summons was served upon your orators.

22. That under the laws of the State of California

an action is commenced in the courts of that State

merely by the filing of a complaint and that from

and after the filing of said complaint said action is

deemed to be pending in the court in which said com-

plaint is filed.

23. That the issues tendered by said complainants

in said two actions so brought by the defendant here-

in as plaintiff, against your orators and said other

persons, are so far as concerns your orators, the same

issues which were tendered by the said cross-bill of

complaint of your orator so filed in this court, so far

AS the same related to tlic flofcMidant, Tliomns B.

Rickcv, in said suits.
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24. That at the time of the tiling by the said de-

fendant herein of its complaint aforesaid the said

defendant did not have or claim to have and does not

now have or claim to have, any right whatever in or

to any of the waters of said Walker River or of any

branch or tributary thereof, except such rights, if

any, as it acquired by said conveyance to it from the

said Thomas B. Rickey.

25. That the defendant herein in and by the ac-

tions aforesaid, intended and the necessary effect of

said actions is to bring on for trial and determination

in said Superior Court the same issues presented by

the said cross-bills of complaint of your orators in

the said suit so brought in this court, so far as re-

lates to the issues between your orator and the said

Thomas B. Rickey, and to obtain from said Superior

Court a judgment determining said issues in advance

of the determination of the same by this court and

thereby to defeat the jurisdiction of this court in the

said suit so now pending before it and to hinder and

embarrass this court in the trial of said issues and

in the enforcement of any decree which this Court

may render in the said suit so pending before it; a

further prosecution of said actions or either of them

as against your orators would therefore be in deroga-

tion of the jurisdiction of this court and of the rights

of your orators in the cross-suit so brought by him in

this court and now pending therein.

26. That the matter in dispute herein, to wit, the

right of your orators to maintain their cross-suit
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aforesaid witliout liindraiK'c from or intcrferenre

l)y any ((tlici- court exceeds, exclusive of interest and

costs, the sum of two thousand dollars ($2,000).

And your orators allege that all of the said acts,

doings and claims of the said defendant herein are

contrary to equity and good conscience and tend to

the manifest wrong, injury and oppression of your

orators herein. In consideration whereof and for

as much as your orators are remediless in the prem-

ises at and by the strict rules of the conunon law and

can have relief only in a court of equity where mat-

ters of this kind are properly cognizable and reliev-

able, to the end therefore that your orators may have

that relief which he can attain only in a court of

equity, and that the said defendant may answer the

premises, l)ut not ui:)on oath or affirmation, the ben-

efit whereof is expressly waived by your orators, and

that the said defendant, its agents, servants and at-

torneys and all persons acting in aid of them or either

of them, be enjoined and restrained from further

prosecuting as against your orators either of the ac-

tions so brought b}" it in the said Superior Court of

the County of Mono, State of California, and from

taking any further step whatsoever in either of said

actions as against your orators, and that your orators

may have such furthoi* or other relief as the nature

of the case may vc(|uirc and to your Honors may

seem meet, may it i)lease your Honors to grant unto

your orators a writ of sulipoona to be directed to said

defendant the Rickey Land and Cattle Compan\', a
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corporation, commanding it at a certain time and un-

der a certain penalty therein to be limited, personally

to appear before this Honorable Court and then and

there full, true, direct and perfect answer make to all

and singular the premises and fully to stand to per-

form and by such further order, direction and decree

therein as to this Honorable Court shall seem meet.

And may it further please your Honors during the

pendency of this suit to issue your writ of injunction

enjoining and restraining the said defendant, its

agents, servants and attorneys and all persons acting

in aid of them or either of them, during the pendency

of this suit and until the further order of the Court

from prosecuting as against your orators, either of

the actions so brought by it in the said Superior

Court of the County of Mono, State of California,

and from taking any further step whatsover in either

of said actions as against jowt orators.

And may it further please your Honors to make

and issue an order requiring the said defendant the

Rickey Land and Cattle Companj^, to show cause

before this Honorable Court at a time and place

therein fixed, why said writ of injunction pendente

lite as above prayed for, should not be issued and at

the same time and as a part of said order to issue

your temporary restraining order enjoining and re-

straining the said defendant, its agents, servants and

attorneys and all persons acting in aid of them or

either of them until the hearing of said order to
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si low caiiso and until the further order of this Court,

I'roiii (loin;;- nil or any of the acts aforesaid.

JA]\IES NICHOL.

ANGUS McLEOD.
DEWITT CROWNINSHIELD.

C. F. MEISSNER.

J. F. HOLLAND.
THOS. HALL.

D. J. BUTLER.

JOHN COMPSTON.

A. W. GREEN.
F. FEIGENSPAN.
MARY T. SHAW.
M. J. GREEN.

HAMILTON WISE.

C. F. HOLLAND.
E. S. CROSS.

J. S. SWEETMAN.
J. C. MILLS.

SPRAGG-WOODCOCK DITCH CO.

Complainants.

By J. W. SIMPSON,
Agent.

By C. E. MACK,
Solicitor.

MACK & FARRINGTON, and

GEO. S. GREEN,
Solicitors for Complainants.
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State of Nevada,

County of Washoe,

District of Nevada,—ss.

J. W. Simpson, being first duly sworn, deposes and

says, that he is the duly authorized agent of the com-

plainants above named and that all of the complain-

ants live away from where the court above named is

held, and scattered through Lyon, Esmeralda and

other counties of Nevada ; that their signatures and

affidavits to the foregoing bill of complaint cannot be

had in time to file the complaint before the court

takes recess; that he has read the foregoing bill of

complaint and knows the contents thereof; that the

same is true of his own knowledge, except as to the

matters therein stated on information and belief and

that as to those matters he believes it to be true.

J. W. SIMPSON.

Subscribed and sworn to before me this 27th day of

January, 1905.

[Seal] C. E. MACK,
Notary Public.

[Endorsed] : No. 796, In Equity. In the Circuit

Court of the United States, Ninth Circuit, District

of Nevada. James Nichol, et al.. Complainants, vs.

The Rickey Land and Cattle Company, a Corpora-

tion, Defendant. Bill of Complaint. Filed Janu-

ary 28, 1905. T. J. Edwards, Clerk. Mack & Far-
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rington and Geo. S. Green, Solicitors for Complain-

ants.

Subpoena Ad Respondendum.

No. 796.

UNITED STATES OF AMERICA.

Jn the Circuit Court of the United States, Ninth Cir-

cuit, District of Nevada.

IN EQUITY.

The President of the United States of America,

Greeting, to the Rickey Land and Cattle Com-

pany, a Corporation

:

You are hereby commanded that you be and appear

in said Circuit Court of the United States aforesaid,

at the courtroom in Carson City, Nevada, on the 6th

day of March, A. D. 1905, to answer to a bill of com-

plaint exliibited against you in said court by James

Nichol, F. Feigenspan, Angus McLeod, Mary T.

Shaw, Dewitt Crowninshield, M. J. Green, C. F.

Meisner, Hamilton Wise, J. F. Holland, C. F. Hol-

land, Thos. Hall, E. S. Cross, D. J. Butler, J. S.

Sweetman, John Compston, J. C. Mills, A. W. Green,

Spragg-Woodcock Ditch Co., a corporation, who are

citizens of the State of Nevada, and to do and receive

what the said court shall have considered in that be-

half. And this yon are not to omit under tlic ])cn-

alty of $250.00.
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Witness, the Honorable MELVILLE W. FUL-

LER, Chief Justice of the Supreme Court of the

United States, this 28th day of January, in the year

of our Lord one thousand nine liundred and five, and

of our Independence the 129th.

[Seal] T. J. EDWARDS,
Clerk.

Memorandum Pursuant to Rule 12, Supreme Court,

U. S.

You are hereby commanded to enter your appear-

ance in the above suit, on or before the first Monday

of March next, at the clerk 's office of said court, pur-

suant to said bill ; otherwise the said bill will be taken

against you pro confesso.

T. J. EDWARDS,
Clerk.

Return.

United States of America,

District of Nevada,—ss.

I hereby certify and return that I served the an-

nexed subpoena ad respondendum on the therein

named The Rickey Land and Cattle Company, a cor-

poration, by handing to and leaving a true and cor-

rect copy thereof with Thomas B. Rickey, President,

Rickey Land and Cattle Company, personally, at
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Carson City, Nevada, in said district on the 28th day

of January, 1905.

ROBERT GRIMMON,
U. S. Marshal.

By L. Stern,

Deputy.
1 service—$4.00.

[Endorsed] : No. 796. In Equity. In the Circuit

Court of the United States, Ninth Circuit, District of

Nevada. James Nichol et al.. Complainants, vs. The

Rickej^ Land and Cattle Company, Defendant. Sub-

poena ad Respondendum. Filed February 2, 1905.

T. J. Edwards, Clerk. Mack & Farrington, and Geo.

S. Green, Solicitors for Complainants.
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In the Circuit Court of the United States, Ninth Cir-

cuit, District of Nevada.

No. .

JAMES NICHOL, ¥. FEIGENSPAN, ANGUS
McLEOD, MARY T. SHAW, HEWITT
CROWINSHIELD, M. J. GREEN, C. F.

MEISNER, HAMILTON WISE, J. F. HOL-
LAND, C. F. HOLLAND, THOS. HALL,
E. S. CROSS, D. J. BUTLER, J. S. SWEET-
MAN, JOHN COMPSTON, J. C. MILLS, A.

W. GREEN, and SPRAGG-WOODCOCK
DITCH COMPANY (a Corporation),

Complainants,

vs.

THE RICKEY LAND AND CATTLE COM-
PANY (a Corporation),

Defendant.

Order to Show Cause why Injunction Pendente Lite

Should not Issue.

Good cause appearing by tlie verified bill of com-

plaint of James Nichol, F. Feigenspan, Angus Mc-

Leod, Mary T. Shaw, Dewitt Crowninshield, M. J.

Green, C. F, Meisner, Hamilton Wise, J. F. Holland,

C. F. Holland, Thos. Hall, E. S, Cross, D. J. Butler,

J. S. Sweetman, John Compston, J. C. Mills, A. W.

Green and Spragg-Woodcock Ditch Company, a cor-

poration, complainants, on file herein, it is ordered
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that the said defendant, tlie Rickey Land and Cattle

Company, a corporation, show cause before this court

on tlio i:>tli day of March, 1905, at the ]ioui- of ton

o'clock A. AL, at the courtroom at Carson City, Ne-

vada, why an injunction should not issue pending

this suit, according to the prayer of said bill.

And it further appearing to the Court that there is

danger of irreparable injury from delaj", it is there-

fore further ordered that until the hearing and deter-

mination of said motion for injunction and until the

further order of this Court the said defendant, the

Rickey Land and Cattle Company, a corporation, its

agents, servants and attorneys and all xoersons acting

in aid of them, or either of them, be and they are

hereby enjoined and restrained from further prose-

cuting as against said complainants, that certain ac-

tion brought on the 15th day of October, 1904, by

the Rickey Land and Cattle Company as plaintiff

against Miller & Lux, a corporation, said complain-

ants, and others as defendants in the Superior Court

of the County of Mono, State of California.

And it is furtlici- ordci-cd lliat a copy of this order

1)0 served u})()n tlie said corporation defendant and

on one of its attorneys (namely on either Mr. James

F. Peck, or Mr. Charles C. Boynton, or Mr. William

O. Parker) on or before ihe (I day of lAO)., ino,').

And tliat a bond in llie sum of $1,000 be tiled lieivin

by coni|tl;iiii;iiit hel'oi'e said ordei" issue.

THOMAS \\ IIAWLEY,
J udge.
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Return.

United States of America,

District of Nevada,—ss.

I hereby certify and return that I served the an-

nexed order to show cause on the therein named

Rickey Land and Cattle Company, by handing to and

leaving a true and correct copy thereof with Thos.

B. Rickey, its president, personally, at Carson City,

Nevada, in said district, on the 28th day of Jan., 1905.

I further return that I mailed a copy of the said

order to show cause to Peck & Boyton, said T. B.

Rickey's attorneys, room 304, Mills Building, San

Francisco, Cal., on the 30th day of January, 1905.

ROBERT GRIMMON,
U. S. Marshal.

By L. Stern,

Deputy.
1 service—$4.00.

Carson City, Nevada, January 31, 1905.

[Endorsed] : No. 796. In Equity. In the Circuit

Court of the United States, Ninth Circuit, District

of Nevada. James Nichol, et al., Complainants, vs.

The Rickey Land and Cattle Company, a Corpora-

tion, Defendant. Order to Show Cause Why In-

junction Pendente Lite Should Not Issue. Filed

February 2, 1905. T. J. Edwards, Clerk. Mack &

Farrington, and Geo. S. Green, Solicitors for Com-

plainants.
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In the Circuit Court of the United States, Ninth Cir-

cuit, District of Nevada.

No. 796.

JAMES NICHOL, F. FEIGENSPAN, ANGUS
McLEOD, MARY T. SHAW, DeWITT
CROWNINSHIELD, M. J. GREEN, C. F.

MEISSNER, HAMILTON WISE, J. F.

HOLLAND, C. F. HOLLAND, THOS.

HALL, E. S. CROSS, D. J. BUTLER, J. S.

SWEETMAN, JOHN COMPSTON, J. C.

MILLS, A. ^N. GREEN and SPRAGG-
WOODCOCK DITCH COMPANY (a Cor-

poration),

Complainants,

vs.

THE RICKEY LAND AND CATTLE COMPANY
(a Corporation),

Defendant.

Affidavit of Thomas B. Rickey.

State of Nevada,

County of Ormsby,—ss.

Thomas B. Ricke}^, being duly sworn, deposes and

says: That he is one oi' the defendants in the l)i]l of

complaint in the action connnenced herein, No. 731,

wherein Miller & Lux, a corporation, is complainant,

and TJionias ]>. Rickey, and others, are defendants;
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and that lie is, and since its organization lias been, the

president of the Ricke}'" Land and Cattle Company,

a corporation, defendant herein; that he is not now,

nor has he at any time since the organization of said

corporation, been the manager of said corporation;

that the manager of said corporation is, and at all

times since the organization has been, one Charles

Rickey, and that the active management of the said

corporation and its affairs, has been conducted by the

said Charles Rickey.

That in each of the actions mentioned herein as

having been commenced by the said Rickey Land and

Cattle Company in the county of Mono, State of

California, a summons addressed to the defendants

in said actions respectively was issued out of said

court in due form, as required by the laws of the

State of California. That after the date of the is-

suance of said summons, and prior to the 28th day of

December, 1904, the said summons so issued in said

suits commenced in said Mono county. State of Cali-

fornia, were served upon each of the defendants

named in said suits, who are complainants herein.

That each of said complainants herein, defendants in

said actions so commenced in said Mono county,

State of California, has appeared in said actions so

commenced in said Mono county. State of California,

and filed his and its demurrer to the complaints in

said actions, stating as grounds of demurrer that the

complaint did not state facts constituting a cause of
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action, and that the Court did not have jiirisdir'tion;

and the said Superior Court of the said county of

^lono, State of California, has, since the 28th day of

December, 1904, had jurisdiction of each of said com-

plainants herein, as defendants in said actions so

commenced in said county of Mono, with full power

and jurisdiction to adjudge all the rights of said com-

plainants herein as against the cause of action and

rights alleged by the Rickey Land and Cattle Com-

pany, a corporation, in the complaints in said actions

so commenced in said county of Mono. That by the

laws of the State of California, an action is com-

menced in the Superior Courts of said State when

the complaint is filed in said courts. That by the

laws of the State of California, it is provided: "The

clerk must endorse on the complaint the day, mouth

and year, that it is filed, and at any time within one

jesiV thereafter, the plaintiff may have a summons

issued, and if the action be brought against two or

more defendants who reside in different counties,

may have a suminons issued for each of such counties

at the same time. But at any time within the year

after tlie complaint is filed, the defendant may, in

writing, or hy a])pearing and answering, or demur-

ring, waive tlie issuing of sunuiions; or, if the action

])e broHglit upon n joint contract of two or more de-

fendants, and one of thcni lias appeared within the

year, tlie othci- or others, may be served or a]ipear

after the year, at any time before trial. 'The sum-
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mons must be directed to the defendant, signed by

the clerk, and issued under the seal of the Court, and

must contain: 1. The names of the parties to the

action, the court in which it is brought, and the

county in which the complaint is filed. 2. A direc-

tion that the defendant appear and answer the com-

plaint within ten da^^s, if the summons is served with-

in the county in which the action is brought; within

thirty days, if served elsewhere. 3. A notice, that,

unless the defendant so appears and answers, the

plaintiff will take judgment for any money or dam-

ages demanded in the complaint as arising upon con-

tract, or will apply to the Court for any other

relief demanded in the complaint. The style of

all process shall be: 'The People of the State

of California,' and all prosecutions shall be con-

ducted in their name and by their authority. The

summons may be served by the sheriff of the

county where the defendant is found, or by any other

person over the age of eighteen, not a party to the

action. A copy of the complaint must be served with

the summons upon each of the defendants. When

the summons is served b}^ the sheriff, it must be re-

turned, with his certificate, of its service, and of the

service of anj^ copy of the complaint, where such

copy is served, to the office of the clerk from which it

is issued. Y\''hen it is served by any other person, it

mAist be returned to the same place with an affidavit

of such person of its service, and of the service of a
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ro])y of the complaint, wlioro siu-h copy is served.

The suiuinoiis must be served by delivering a copy

thereof, as follows: 1. If the suit is against a cor-

poration formed under the laws of this State, to the

president or other head of the corporation, secretary,

cashier, or managing agent thereof. 2. If the suit

is against a foreign corporation or a nonresident

joint stock company, or association, doing business

and having a managing or business agent, cashier, or

secretar}^ within this State ; to such agent, cashier, or

secretar3\ 3. If against a minor under the age of

fourteen years, residing within this State, to such

minor, personally, and also to his father, mother, or

guardian ; or, if there be none within this State, then

to any person having the care or control of such

minor, or with whom he resides, or in whose service

he is employed. 4. If against a person residing

within this State, who has judicially declared to be

of unsound mind, or incapable of conducting his own

affairs, and for whom a guardian has been appoint-

ed; to such jDcrson, and also to his guardian. 5. If

against a count}^, cit}" or town ; to tlie president of the

board of supervisors, president of the council or

trustees, or other head of the legislative department

thereof. 6. In all other cases, to the defendant per-

sonally. " It is provided by the laws of the State of

Calil'niiiia, in section 412, of the Code of Civil Pro-

(•('(liiic of said State, as follows: "Where the person

(111 whiiiii s('r\icc is to Ix' made resides out of the
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State; or has departed from the State; or cannot,

after due diligence, be found within the State, or

conceals himself to avoid the service of summons ; or

is a foreign corporation having no managing or busi-

ness agent, cashier or secretary, within the State,

and the fact appears by affidavit to the satisfaction

of the Court, or a Judge thereof ; and it also appears

by such affidavit, or by the verified complaint on file,

that a cause of action exists against the defendant in

respect to whom the service is to be made, or that he

is a necessary or proper party to the action ; or when

it appears by such affidavit, or by the complaint on

file herein, that it is an action which relates to or the

subject of which is real or personal property in this

State, in which such person defendant or foreign cor-

poration defendant has or claims a lien or interest,

actual or contingent, therein, or in which the relief

demanded consists wholly or in part in excluding

such person or foreign corporation from any interest

therein, such court or Judge may make an order that

the service be made by the publication of the sum-

mons." It is provided by the laws of the State of

California, in section 413 of the Code of Civil Pro-

cedure, of said State, as follows: "The order must

direct the publication to be made in a newspaper, to

be designated, as most likely to give notice to the

person to be served, and for such length of time as

may be deemed reasonable, at least once a week ; but

publication against a defendant residing out of the
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State, or absent therefrom, must not ])e less tlian two

months. In ease of piiblieation, where the residenee

of a nonresident or absent defendant is known, the

Court or Judge must direct a copy of the summons

and complaint to be forthwith deposited in the post-

office, directed to the person to be served, at his place

of residence. When publication is ordered, personal

sendee of a copy of the summons and complaint out

of the State is equivalent to publication and deposit

in the postoffice, and in either case the service of the

summons is comj)lete at the expiration of the time

prescribed by the order for publication. '

'

It is provided by the laws of the State of Cali-

fornia, in section 749, of the Code of Civil Procedure

of said State, as follows: ''Service may be made by

publication in actions relating to or the subject of

wdiich is real property in this State, wdien any de-

fendant,has or claims any adverse interest or estate

therein, and where the person on whom the service

is to be made resides outside of the State, or cannot,

after due diligence, be found witliin the State, or con-

ceals himself to avoid the service of summons, or is a

foreign corporation having no managing or business

agent, cashier, or secretary within the State, and the

fact appearing ])y affidavit, to the satisfaction of the

Court or Judge thereof, and it also appearing by such

affidavit, or l)y the verified complaint on Hie, tliat a

cause of action exists against the defendant in re-

spect to wliniii ilic scrxicc is to be made, or that he is
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a necessary or proper party to the action, sucli judge

may make an order that the service be made by pub-

lication of summons. Service by publication, and

proof of service of a copy of the summons and com-

plaint in actions under this title shall be sufficient, if

made in accordance with sections four hundred and

thirteen and four hundred and fifteen of this code."

It is provided by the laws of the State of California

in section 416 of the Code of Civil Procedure of said

State, as follows: "From the time of the service of

the summons and of a cop3^ of the complaint in a

civil action, where service of a copy of the complaint

is required, or of the completion of the publication

when service by publication is ordered, the Court is

deemed to have acquired jurisdiction of the parties,

and to have control of all the subsequent proceed-

ings. The voluntary appearance of a defendant is

equivalent to personal service of the summons and

copy of the complaint upon him. '

'

It is provided by the laws of the State of Cali-

fornia, in section 738 of the Code of Civil Procedure

of said State, as follows:

"An action may be brought by any person against

another w^ho claims an estate or interest in real prop-

erty, adverse to him, for the purpose of determining

such adverse claim; provided, however, that when-

ever in an action to quiet title to, or to determine ad-

verse claims to, real property, the validity of any gift,

devise, or trust, under any will, or instrument pur-
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])()r1inL;" lo l)o ;i will, whether admitted to ])i'o-

bnte or not, shall be iiivohed, such will or

instrument purporting to be a will is admis-

sil)le \v. evidence; and all (|uestions concerning

the validity of any gift, devise , or trust there-

in contained, save such as under the constitution be-

long exclusivelj^ to the probate jurisdiction shall ])e

finally determined in such action ; and provided, how-

ever, that nothing herein contained shall be construed

to deprive a party of the right to a jury trial in any

case, where, by the law, such right is now given."

That by the law^s of the State of California, the sum-

mons issued in the Superior Court is the process, by

the service of which the Superior Courts of said

State acquire jurisdiction of defendants in actions

therein, where the action is not an action in rem.

That under the laws of the State of California, a per-

son or corporation may commence and prosecute an

action to final judgment in the Superior Court of

said State to quiet and determine his or its title to

real estate and w^ater, and the use of water, flowing in

the streams in said State, against any person or cor-

poration claiming an adverse interest or title to such

real estate, or to such water, or to such use of water.

That in said actions so connnenced in the Su])erior

Court of Mono County, after the issuance of sail

summons therein, and Ix'fore tlie 'JSth day of ()cto])er,

11)04, an a(Tida\i1 was filed in said action in said Mono

County on bchali' of plaintiff in said action shcnving
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and affirming that the said individual complainants

herein did not reside in the State of California, and

that said individual complainants reside in the State

of Nevada; and in said affidavit the postoffice ad-

dresses and residences of each of said individual com-

plainants herein, who were defendants in said ac-

tions, were stated, and it was further in said affidavit

stated and affirmed that the residence and principal

place of business of each of said corporations com-

plainants herein, was at Yerington, Lyon County, in

the State of Nevada, together with a statement and

affirmation as to the names of the respective presi-

dents of each of said corporations, complainants

herein, and together with a statement and affirmation

of the names of the respective secretaries of each of

said corporations, and the respective places of

residence and postoffice addresses of each of said

presidents and secretaries of said corporations, com-

plainants herein. And it was further stated in said

affidavit in said actions that neither of said corpora-

tions, complainants herein, had a managing or busi-

ness agent, cashier, or secretary within the State of

California; and it was also stated in said affidavit,

and made to appear therein, that a cause of action

existed against each of said defendants in said ac-

tions, who are complainants herein; and it was fur-

ther stated and made to appear in said affidavits so

filed in each of said actions, that each of said defend-

ants therein, who are complainants herein, was a
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necessary and proper party to the action commenced

in Mono County ; and it was further made to appear,

and was stated in said affidavits so filed in each of

said actions commenced in Mono County, that each

of the actions so commenced in Mono County related

to, and the subject of each of said actions was real

property in the State of California, in which such

persons, defendants therein, who are complainants

herein, and foreign corporations, defendants therein,

who are complainants herein, claim a lien and inter-

est in said real propert}^, and that the relief demand-

ed in said actions in Mono County, consists wholly in

excluding such persons, defendants therein, who are

complainants herein, and foreign corporations, de-

fendants therein, who are complainants herein,

from any interest in said real property to which such

actions in Mono County relate, and which is the sub-

ject of said actions. That the complaint in each of

said actions so commenced in the said Superior Court

was verified as required by the laws of the State

of California, in order to constitute a verified

complaint within the meaning of said section

412 of the Code of Civil Procedure of said State.

That after the presentation and filing of said affi-

davit, the said Superior Court of Mono County, State

of California, ])y its order duly given and made in

each of said actions, directed that the service of sum-

mons in each of said actions be made by tlie publica-

tion thereof, and by said order in each of said actions,
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the said Superior Court of Mono County, directed

the publication of the summons issued in each of said

actions to be made in a newspaper designated in said

order as the newspapers most likely to give notice to

the person to be served with said summons, and pro-

vided in said order that the said summons should be

published at least once a week for two successive

months; and the Court in said order directed that a

copy of the summons, and a copy of the complaint in

each of said actions, be forthwith deposited in the

postoffice, directed to each of the persons to be served

at his place of residence ; and further, in each of said

orders directed that a copy of the summons and com-

plaint be forthwith deposited in the postoffice, direct-

ed to the persons named in said affidavit, as the presi-

dents and secretaries, respectively, of said corpora-

tions, at the place of residence of said persons, and

that the same be directed to said named persons as

such presidents, and as such secretaries ; and it was

also further provided in each of said orders that a

copy of the summons and a copy of the complaint be

forthwith deposited in the postoffice, directed to each

of said corporations at its residence and principal

place of business; and it was further in each

of said orders directed, that the postage be pre-

paid on each of said copies of summons and

copies of complaints so to be addressed and

deposited in the postoffice. That after the making
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of said order in each of said actions commenced in

said Mono County, directing the publication and

mailing of said copy of summons and said copy of

complaint, and prior to December 28th, 1904, the

plaintiff in said actions commenced in said Mono

County, caused a copy of the summons in each of said

actions, and a copy of the complaint in each of said

actions to be personally served upon each of the in-

dividual complainants herein, and the said plaintiff

in each of said actions in Mono County, prior to the

28th day of December, 1904, caused a copy of the

summons in each of said actions, and a copy of the

complaint in each of said actions to be delivered to

the presidents of each of the said corporations, com-

plainants herein, and to the secretaries of each of the

corporations, complainants herein. That the said

plaintiff in each of said actions in Mono County, after

the making of said order directing the publication of

said summons in each of said actions, caused the sai 1

summons in each of said actions to be published in

the newspapers designated in said order, once a week

for two inontlis, and that said publication of said

sunmions in each of said actions conmienced on the

28tli day of October, 1904; and said plaintiff forth-

with after the making of said order in each of said

actions conunenced in Mono County, caused io be

dei^osited in the United States postoflfice a copy of the

complaint, and a copy of tlie sunnnons in each of said
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actions, addressed to the defendants in said actions,

wlio are complainants herein, at their respective

places of residence, with the postage thereon prepaid,

and caused a copy of said summons in each of said

actions, and a copy of the complaint in each of said

actions, to be deposited in the postoffice, aud address-

ed to each of the presidents, and to each of the sec-

retaries, as such, of each of said corporations, at the

places of residence of said presidents and secretaries,

respectively, with the postage thereon prepaid; and

deposited in the United States postoffice a copy of

the summons in each of said actions, and a copy of

the complaint in each of said actions addressed to

each of the corporations, complainants herein, at its

residence and principal place of business. That af-

fiant did not on the 6th day of August, 1902, or at any

time thereafter, or at any time within two years prior

thereto, claim any right to appropriate or divert the

water of the east fork of the Walker Elver, or the

west fork of the Walker River in the State of

Nevada ; but did for many years prior to the 6th day

of August, 1902, divert and appropriate and use the

waters of the East Fork of the Walker River, and the

waters of the West Fork of the Walker River in the

State of California, and claimed the right so to do;

and did so divert and appropriate and use said water

under such claim of right, and adverse to all the

world. That the Rickey Land and Cattle Company,

a corporation, was organized on the 24th day of July,
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1902, l)y TlK^mas "R. "Rickey, the affiant, Cliarles W.
Rickey and Alice B. Rickey, who were the incor-

jiorators and subscribers to the capital st')ck of said

corporation ; and the said corporation was not organ-

ized on the 6th day of August, 1902, by the affiant,

and was at no time organized b}^ the affiant, except

in so far as he participated with those associated with

him in the organization of said corporation. That

the purposes for which said Rickey Land and Cattle

Company was organized were, ''To buy and sell and

own and to reclaim farm and grass lands; to locate

and buy and sell w^ater and water rights, and to use

the same for irrigation and mechanical purposes ; to

build and construct dams and reservoirs, and to store

w^ater therein for the purpose of irrigation and dis-

tribution, and sale; to buy and sell and raise all

kinds of livestock, hay and grain, and to do all kinds

of farming business, and to engage in all kinds of

agricultural and dairy pursuits and business, and to

engage in and to do a general merchandising business

all in the States of California, Nevada, and else-

where." That pursuant to the purposes expressed

in said articles of incorporation the said corporation

acquired by conveyance certain lands and certain

water rights of said Thomas B. Rickey, the affiant, on

the 6th day of August, 1902, j^art of which said lands

are described in the (.'omplaints in said suits com-

menced in said i\Iono County, referred to in the com-

i)laint herein. That the said Rickey Land and Cattle
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Company acquired by conveyance from said Thomas

B. Rickey, all his right, title and interest to certain

water rights, and rights to the use of water ; and the

said water rights, and rights to the use of water, are

in part the water rights, and rights to the use of

water described and mentioned in the said complaints

in said actions commenced in Mono County; but the

said water rights so acquired by the said Rickey

Land and Cattle Company from the said Thomas B.

Rickey, are not the same rights to water, and rights

to the use of water alleged in said complaints in said

Mono County in this, that since the conveyance of

said lands by said Thomas B. Rickey, and said water

rights, and the right to the use of water, to said

Rickey Land and Cattle Company, which conveyance

was made, executed and delivered on the 6th day of

August, 1902, the Rickey Land and Cattle Company

has at all times appropriated and diverted the water

described in the said complaints in said actions com-

menced in said Mono County, for a beneficial pur-

pose, and has used the same for a beneficial purpose,

and has diverted, appropriated, and used such water

adversely to all the world, and under a claim of right

so to do, and has so diverted, appropriated and used

such water continuousl}^, uninterruptedly, notorious-

ly, adversely, exclusively and peaceably.

That under the laws of the State of California,

the adverse possession and use of water for a period

of five years by the person or corporation claiming
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the rig-lit to said water, and its «]jrantors and prede-

cessors in interest, confers a title, and riejlit to the

continued use of said water. By the laws of the

State of Califoi-nia it is provided:

''Occupancy for any period confers a title suffi-

cient against all except the State and those who

have title by prescription, accession, transfer, will

or succession. Occupancy for the period prescribed

by the Code of Civil Procedure as sufficient to bar

an action for the recovery of the property confers

a title thereto, denominated a title by prescription,

which is sufficient against all."

That Charles Rickey is now, and ever since the

organization of said corporation has been the owner

of, and entitled to all the rights, privileges and prof-

its growing out of one hundred shares of the capital

stock of said Rickey Land and Cattle Company; and

that Alice B. Ricke}^ is now, and ever since the or-

ganization of said corporation has been the owner

of, and entitled to all the rights, privileges and

profits growing out of one hundred shares of the

capital stock of said Rickey Land and Cattle Com-

pany. That each of said persons, Charles Rickey

and Alice B. Rickey, became owners of said stock

by siil)scri[)ti()U to the capital stock of said corpora-

tion. That said Chailes Rickey and Alice B. Rickey

arc, and at all times since the organization of said

corjioi-atioji have been in the absolute control of

said stock, free i'rom any i-iglit and inlerl'crence,
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manaoremeiit or direction of the said Thomas B.

Rickey, affiant herein. And the said Charles

Rickey and Alice B. Rickey have, and at all times

since the organization of said corporation have had,

the right to receive and have received, all the prof-

its earned by said stock so owned and held by them,

for their own use, benefit and enjojmient, and are

subject therein to all burdens and liabilities attach-

ing to the ownership of said stock. That the said

Thomas B. Rickey, affiant herein, has no interest

whatever, legal or equitable, in the said stock so

owned and held b}^ said Charles Rickey and said

Alice B. Rickey. That the value of said stock so

owned and held by said Charles Rickey and Alice

B. Rickey is about forty thousand dollars. That

the Ricke}^ Land and Cattle Company, a corpora-

tion, mentioned in the complaint herein, is not a de-

fendant in the original complaint filed in that cer-

tain action No. 731, referred to in the complaint

herein, wherein Miller & Lux is complainant, and

affiant and others are defendants; nor has the said

corporation been made a party by any order of this

Court. Affiant denies and sa3"s that it is not true

that the only person really or at all interested in

said corporation, the Rickey Land and Cattle Com-

pany, or really, or otherwise, owning any of the

stock thereof, is the said affiant Thomas B. Rickey.

And denies and saj^s it is not true that the persons.
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other than Thomas B. Riekoy, affiant, forming the

said <(>r])oration, the Rir-key Land and Cattle Com-

pany, or liolding the stock thereof, are only nom-

inees of the said Thomas B. Rir-key, or that they

hold their said stock solely, or at all, for him, or

for his benefit. That in the complaints in the ac-

tions commenced in Mono County, State of Califor-

nia, as alleged in the complaint herein, it is not al-

leged that the lands described in said complaints,

or an.y of them, were conveyed to the plaintiff in

said actions by the said Thomas B. Rickey, nor is

any reference therein had to any conveyance or

transfer by said Thomas B. Rickey to the said plain-

tiif in said action. Affiant denies and says that it

is not true that the complainants James Nichol, F.

Feigenspan, Angus McLeod, Mary T. Shaw, DeWitt

Crowninshield, M. J. Green, C. F. Meissner, Hamil-

ton Wise, J. F. Holland, C. F. Holland, Thos. Hall,

E. S. Cross, D. J. Butler, J. S. Sweetman, John

Compston, J. C. Mills, A. W. Green and Spragg-

Woodcock Ditch Company, a corporation, or either

of them, filed in this Court the cross-bills, or any

cross-bills, alleged in tlic complaint herein, to liave

l)een filed l)ut in tliis bclialf alleges that the said so-

called cross-bills were n(»t l)i'()iiglit as such, and were

.•iiid ai-c, original bills. Affiant denies and says that

it is not true that the issues, or any issue tendered

by such complaints in said two actions, or either

of them, brought b}- the derendant, the Rickey Land
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and Cattle Company, herein, as plaintiff in said ac-

tions, against the complainants herein and other

persons, are, so far as concerns complainants here-

in, or either of them, the same issues, or any issue,

which were tendered by the said alleged cross-bills

or either of them, mentioned in the complaint herein

so filed in this court.

Affiant denies that at the time of filing by the de-

fendant, the Eickey Land and Cattle Company,

herein, of its complaints in the Superior Court of

the said count^y of Mono, State of California, or at

any other time, the said defendant, the Rickey

Land and Cattle Company, did not have or claim to

have, or does not now have or claim to have any

right in or to an}^ of the waters of said Walker

River, or of an}^ branch or tributary thereof, except

such right or rights, if an}^, as was acquired by said

Rickey Land and Cattle Company by said convey-

ance alleged in the complaint herein to have been

made, to wit, from the said Thomas B. Rickey, af-

fiant herein. Denies and says that it is not true

that the defendant herein, Rickey Land and Cattle

Company, in and by the actions, or either of them,

commenced in the said Superior Court of the

County of Mono, State of California, intended, or

that the necessar}^ or any effect of said actions, or

either of them, is to bring on for trial or determina-

tion in said Superior Court, the same issues, or any

issue, presented by the said cross-bills, or either of
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tlicni, alleged to have been filed by the eomplainants

herein in the said action, No. 731, wherein Miller

& Lux is complainant, and the said affiant and others

are defendants. And denies and says that it is not

true that the defendant herein, Rickey Land and

Cattle Company, intended, and that the necessary,

or any effect of said actions commenced in said Su-

perior Court of Mono County, is to obtain from said

Superior Court a judgment determining the issues,

or any of them, presented by the said cross-bills,

or either of them, in said complaint mentioned, in

advance of a determination of the same by this

Court, or to do anything else therein, or to cause

any other action to be taken by said court for the

purpose of defeating, or which will defeat, the jur-

isdiction of this Court in the said suit alleged in

complainants' complaint.

And the said affiant denies and says that it is not

true that the defendant herein, Rickey Land and

Cattle Company, intended, and that the necessary,

or any, effect of said actions, or either of them, so

commenced in the Superior Court of INfono Comity,

is to hinder or embarrass or will hinder or embar-

rass, or that any action of said defendant in said

Superior Court of Mono Conuty, or any action of

said Superior Court of INTono County m said actions,

or either of them, will hinder or embarrass this

Coui't in the trial of the issues, or any of them, in

said suit, (»i- in the enforcement of nuv decree which
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this Court may render in the said suit so pending

before it. And denies and says that it is not true

that the further prosecution of said actions, or either

of them, as against the complainants herein, or

either of them, would be in derogation of the juris-

diction of this Court, or of the rights, or any right

of the complainants, or either of them, in the cross

suits alleged in the complaint herein. And in this

behalf affiant alleges that the said actions so com-

menced in Mono County, and each of them, are

brought in good faith, regardless of any effect they

may have upon the said suit of Miller & Lux vs.

T. B. Rickey and others. No. 731, in this cause, for

the purpose of having and procuring a judgment

quieting the title of said Eickey Land and Cattle

Company to the said waters, water rights, and the

use of the waters described in said complaints in

said actions commenced in Mono County, State of

California, and are so brought at this time, because

the said Rickey Land and Cattle Company, and its

officers, deem such action prudent and necessary,

because of the old age and infirmity of many of the

witnesses, whose testimony is necessary to estab-

lish the rights of said Rickey Land and Cattle Com-

pany to the said waters, and rights to the waters,

and rights to the use of waters described in said

complaints in said actions commenced in Mono

County, State of California, as against 1he defend-

ants in said suits, and because the relief sought in
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siu'h actions so commencod in tlie Superior Court

of IMono County, cannot be obtained in any other

court. Affiant further denies and says that it is not

true thnt rdl, eitlier, or any of the said acts, doinpjs,

or claims of the said defendant, Rickey Land and

Cattle Company, herein, are contrary to equity or

good conscience, or that they, or either of them, tend

to the manifest, or any wrong, injury, or oppres-

sion of the complainants, or either of them, in the

premises. Denies and says that it is not true that

on the 5th day of January, 1905, or at any time

prior to the 25th day of January, 1905, the said writs

of subpoena issued in the said case of Miller & Lux,

complainant, a^s. T. B. Rickey and others, defend-

ants. No. 731, upon the alleged cross-bills of the

complainants herein, or either of them, were served

upon said affiant. And in this behalf states that

said writs of subpoena were served upon this affi-

ant on the 25th day of January, 1905. And denies

and says that it is not true that the summons issued

in the said actions commenced in the Superior Court

of Mono County were served on the complainants

herein on the 7th day of January, 1905; but in that

behalf states tliat said summons in said actions were

served upon the complainants herein prior to tlie

28tli day of Decenilx'i', 1904, and tliat the comphiin-

ants herein at and ])ri()i' to tlie -8th day of Decem-

ber, 1904, a])peared and filed doniurrcrs in said ac-

tions so conunenced in the Superior Court of Mono
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County, as herein stated. Wherefore, the affiant,

on behalf of said Rickey Land and Cattle Company,

prays that this Court deny the petition herein.

THOMAS B. RICKEY.

Subscribed and sworn to before me this 13th day

of March, A. D. 1905.

[Notarial Seal] CHAS. H. PETERS,

Notary Public in and for Ormsby Co., Nevada.

In the Circuit Court of the United States, Ninth Cir-

cuit, District of Nevada.

JAMES NICHOL et al.,

Complainants,

vs.

RICKEY LAND AND CATTLE COMPANY (a

Corporation),

Defendant.

Affidavit of Charles Rickey.

State of California,

County of Inyo,—ss.

Charles Rickey, being duly sworn, deposes and

says : That he is, and at all the times mentioned here-

in was, a citizen of the State of California, over the

age of twenty-one years and a resident of Topaz,

County of Mono, State of California. That he is and

since the organization of the corporation defendant

has been one of the stockholders of said defendant
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rorpoTation, mid lias at all times since the organiza-

tion of said corporation owned and held in his own

name and right one hundred (100) shares of the cap-

ital stock of said corporation, which said one hundred

(TOO) shares have at all times been of the value of

at least twenty thousand ($20,000.00) dollars. That

affiant became the owner of said shares by subscrip-

tion to the capital stock of said corporation.

That Thomas B. Rickey does not now own, nor has

he at any time owned any interest in said one hun-

dred (100) shares of the said capital stock of said cor-

poration, and the said stock is now under the absolute

and exclusive dominion and control of affiant and af-

fiant is liable and answerable for all burdens and lia-

bilities which attach to the owner of such stock, and

is entitled, in his own right, to receive and enjoy

all the profits and earnings which accrue to said one

hundred (100) shares of said capital stock, to the

exclusion of said Thomas B. Rickey.

That the title of the defendant corporation to said

water of the west fork of tlie Walker River men-

tioned in tlic complaint herein, and the title of the

defendant corporation to the water of the east fork

of the Walker River mentioned in the complaint

herein, is such as was conveyed to it by said Thomas

B. Ivickey and in addition thereto, such title as has

been ac(|uir('(l by said delciKhint coi'])oi'ation since

its oi'ganizatioji 1)>' Ihc diNcrsidii and ai'iu'oprialioii

of said dcrcndaiii corporal ion ol' tlie waters of the
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said West Fork of the Walker River and the said

East Fork of the Walker River which said diversion

and appropriation of said waters, by said corpora-

tion to the extent alleged in said complaints in said

Superior Court of Mono County, California, to wit,

1575 cubic feet per second from said West Fork of

said Walker River and 504 cubic feet per second

from said East Fork of said Walker River, has at

all times been under claim of right against the whole

world, and has at all times since the organization of

said corporation been open, notorious, uninter-

rupted, exclusive, continuous and adverse to the said

plaintiffs herein and to all the world.

CHARLES W. RICKEY.

Subscribed and sworn to before me this 10th day

of March, 1905.

[Notarial Seal] P. W. FORBES,

Notar}^ Public in and for the County of Inyo, State

of California.

In the Circuit Court of the United States, Ninth Cir-

cuit, for tlie District of Nevada.

JAMES NICHOL et al.,

Complainants,
vs.

RICKEY LAND AND CATTLE COMPANY (a

Corporation),

Defendant.
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Affidavit of Alice B. Rickey.

State of Nevada,

County of Ormsb}^,—ss.

Alice B. Rickey, being duly sworn, deposes and

says: That she is, and at all the times mentioned

herein was, a citizen of the State of Nevada, over

the age of twent^^-one years and a resident of Car-

son City, Ormsby County, State of Nevada. That

she is and since the organization of the corporation

defendant has been one of the stockholders of said

defendant corporation, and has at all times since

the organization of said corporation owned and held

in her own name and right one hundred (100) shares

of the capital stock of said organization, which said

one hundred (100) shares have at all times been of

the value of at least twenty thousand ($20,000.00)

dollars. That affiant became the owner of said

shares by subscription to the capital stock of said

corporation. That Thomas B. Rickey does not now

own, nor has he at an,y time owned, any interest in

said one hundred (100) shares of the capital stock

of said corporation, and the said stock is now under

the absolute and exclusive dominion and control of

af&ant, and affiant is liable and answerable for all

burdens and liabilities which attach to the owner of

suf'h stock, and is entitled, in her own right, to re-

ceive and enjoy all the profits and earnings which

accrue to said one hundred (100) shares of said
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capital stock, to the exclusion of said Thomas B.

Rickey. That the title of the defendant corporation

to said water of the West Pork of the Walker River

mentioned in the complaint herein, and the title of

the defendant corporation to the water of the East

Fork of the Walker River mentioned in the com-

plaint herein, is such as w^as conveyed to it by said

Thomas B. Rickey, and in addition thereto, such

title as has been acquired by said defendant corpora-

tion since its organization by the diversion and ap-

propriation of said defendant corporation of the

waters of the said west fork of the Walker River

and the said East Fork of the Walker River which

said diversion and appropriation of said waters by

said corporation to the extent alleged in said com-

plaints in said superior court of Mono county,

California, to wit: 1575 cubic feet per second from

said West Fork of said Walker River and 504 cubic

feet per second from said East Fork of said Walker

River, has at all times been under claim of right

against the whole world, and has at all times since

the organization of said corporation been open, no-

torious, uninterrupted, exclusive, continuous and

adverse to the said plaintiffs herein and to all the

world.
ALICE B. RICKEY.

Subscribed and sworn to before me this 13th day

of March, A. D. 1905.

[Notarial Seal] CHAS. C. PETERS,

Notary Public in and for Ormsby Co., Nevada,
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[Endorsed] : No. 790. Tn the Circuit Court of the

U. S., Ninth Circuit, District of Nevada. James

Nichol, et al., Complainants, vs. Rickey Land and

Cattle Company, a Corporation, Defendant. Affi-

davit of Thomas B. Rickey, Charles Rickey and

Alice B. Rickey to the order to show cause why in-

junction should not issue restraining action in Mono

County. Filed March 13, 1905. T. J. Edwards,

Clerk.

District of Nevada—ss.

In the Circuit Court of the United States for the Dis-

trict of Nevada.

At a term thereof begun and held at Carson City,

in said district, on the 19th day of March, 1906

—

Present, Honorable THOMAS P. HAWLEY,
Judge—the following order was made and en-

tered of record, to wit:
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No. 796.

JAMES NICHOL, F. FEIGENSPAN, ANGUS
McLEOD, MARY T. SHAW, DEWITT
CROAVNINSHIELD, M. J. GREEN, C. F.

MEISSNER, HAMILTON WISE, J. F.

HOLLAND, C. F. HOLLAND, THOS.

HALL, E. S. CROSS, D. J. BUTLER, J. S.

SWEETMAN, JOHN COMPSTON, J. C.

MILLS, A. W. GREEN and SPRAGG-
WOODCOCK DITCH COMPANY, (a Cor-

poration),

Complainants,

vs.

THE RICKEY LAND AND CATTLE COMPANY
(a Corporation),

Respondents.

Order for Injunction Pendente Lite.

The motion of tlie above-named complainants

requiring the defendant, the Rickey Land and Cattle

Company, a corporation, to show cause why an in-

junction should not issue pending this suit accord-

ing to the prayer of the bill of complaint herein,

having come on regularly to be heard upon the bill,

which is duly verified, and upon the affidavits filed

herein by the respondent in opposition thereto, and

the Court having heard the arguments of counsel

for the respective parties, and the same having been
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duly coiisiderd by the Court, and it appearing to the

Court that the comphiinants are entitled to an in-

junction pendente lite, according to the prayer of

their l)ill herein: Now, therefore, it is hereby or-

dered, adjudged and decreed that the said respond-

ent, the Rickey Land and Cattle Company, a cor-

poration, its agents, servants and attorneys, and all

persons acting in aid of any of them, be, and they

are hereby enjoined and restrained from further

prosecuting, as against these complainants or any of

them, either of the two actions brought by said re-

spondent, the Rickey Land and Cattle Company, on

the 15th day of October, 1904, in the Superior Court

of the County of Mono, State of California, against

said complainants above named, and others, as de-

fendants, and respectively numbered 1055 and 1056

on the register of said Superior Court, and from

taking any further step whatsoever in either of said

actions as against these complainants, or either of

them, pending the final hearing and determination

of this suit, and until the further order of this Court.

And it further appearing to the Court that this

injunction may be safely granted without requiring

any l)ond from said complainants herein, it is fur-

ther ordered that the said writ of injunction may be

issued herein as aforesaid without any bond being

furnished by complainants.

Tlio above is a true copy from the record of an

order made by said court on tlie 25th day of June,

1906.
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In the Circtdt Court of the United States, Ninth Cir-

cuit, District of Nevada.

No. 796.

JAMES NICHOL, F. FETGENSPAN, ANGUS
McLEOD, MAEY T. SHAW, HEWITT
CROWNINSHIELH, M. J. GREEN, C. F.

MEISSNER, HAMILTON WISE, J. F.

HOLLAND, C. F. HOLLAND, THOS.

HALL, E. S. CROSS, D. J. BUTLER, J.

S. SWEETMAN, JOHN COMPSTON, J. C.

MILLS, A. W. GREEN, and SPRAGG-

WOODCOCK DITCH COMPANY (a Cor-

poration),

Complainants,

vs.

THE RICKEY LAND AND CATTLE COMPANY
(a Corporation),

Defendant.

Petition for Appeal.

The above-named defendant, Rickey Land and

Cattle Company, a corporation, conceiving itself ag-

grieved by the interlocutory order and decree made

on the 25th day of June, 1906, and entered on the 25th

day of June, 1906, in the above-entitled cause, where-

in it was ordered and decreed that the said defendant
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be enjoined and restrained from further prosecuting

as against James Nichol, F. Feigenspan, Angus Mc-

Leod, Mary T. Shaw, Dewitt Crowninshield, M. J.

Green, C. F. Meissner, Hamilton Wise, J. F. Hol-

land, C. F. Holland, Thos. Hall, E. S. Cross, D. J.

Butler, J. S. Sweetmau, John Comx)ston, J. C. Mills,

A. AV. Green, and Spragg-Woodcock Ditch Company,

a cor2)oration, those certain actions brought by the

defendant in the Superior Court of Mono County,

State of California, and from taking any further

steps in said action pending the final hearing and de-

termination of the said above-entitled suit and until

the further order of said Circuit Court. And the

said Eickey Land and Cattle Company, a corpora-

tion, pra.ys that this, its appeal to the United States

Circuit Court of Appeals for the Ninth Circuit, may
be allowed and that a transcript of the record and

proceedings and papers upoa which said interlocu-

tory decree, order and judgment was made, duly au-

thenticated, may be sent to said United States Court

of Appeals for the said Ninth Circuit. And now,

at the time of filing this petition for appeal, the said

Ricke}^ Land and Cattle Company, a corporation, ap-

pellant, files an assignment of errors, setting ujd sep-

arately and particularly each error asserted and in-

tended to be argued in the United States Circuit

Court of Appeals for the said Ninth Circuit.
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And your petitioner will ever pray.

[Corporate Seal]

BICKEY LAND AND CA.TTLE CO., INC.

By T. B. EICKEY, President,

Defendant and Appellant.

JAMES F. PECK,

CHAS. C. BOYNTON,
Solicitors for Defendant.

[Endorsed] : No. 796. In tlie Circuit Court of the

United States, Ninth Circuit, District of Nevada.

James Nichol et al. Complainants, vs. The Eickey

Land and Cattle Company, a Corporation, Defend-

ant. Petition for Appeal. Filed July 23. 1906. T.

J. Edwards, Clerk. James F. Peck, Charles C.

Boynton, Solicitors for Defendant and Appellant.

Offices, 911 Laguna St., San Francisco, Cal.
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Th tlic Circuit Court of the United States, Ninth Cir-

cuit, District of Nevada.

No. 796.

JAMES NICHOL, F. FEIGENSPAN, ANGUS
McLEOD, MARY T. SHAW, DEWITT
CEOWNINSHIELD, M. J. GREEN, C. F.

MEISSNER, HAMILTON WISE, J. F.

HOLLAND, C. F. HOLLAND, THOS.
HALL, E. S. CROSS, D. J. BUTLER, J.

S. SWEETMAN, JOHN COMPSTON, J, C.

MILLS, A. W. GREEN, and SPRAGG-
WOODCOCK DITCH. COMPANY (a Cor-

poration),

Complainants,

vs.

THE RICKEY LAND AND CATTLE COMPANY
(a Corporation),

Defendant.

Assignment of Errors.

Assignment of errors on the ai)pcal from the order

and decree made on the 25th day of June, 1906, and

entered on the 25th day of June, 1906, in the above-

entitled cause, on the (complaint of James Nichol, F.

Feigcnspan, Angus McLeod, Mary T. Shaw, Dewitt

Crowninshield, M. J. Green, C. F. Meissner, Hamil-

ton Wise, J. F. HoHand, C. F. Holland, Thomas Hall,

E. S. Cross, D. J. liullei*, ,] S. Sweetman, John
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Compston, J. C. Mills, A. W. Green, and Spragg-

Woodcock Ditdi Company, a corporation, which said

order and decree enjoined The Rickey Land and Cat-

tle Company, a corporation, from prosecuting two

certain actions in the Superior Court of Mono

County, State of California, as against the said com-

plainants, and said Rickey Land and Cattle Com-

pany, a corporation, says that in the record and pro-

ceedings in the above-entitled action there is mani-

fest error in this, to wit

:

First.—The Court erred in making said order and

decree appealed from in this, that the cross-com-

plaints, and each of them, of the said complainants,

wherein the said cross-complninants sought to have

determined by said Circuit Court of the United

States, Ninth Circuit, Distri"t of Nevada, the rights

of said cross-complainants to the use of the water of

Walker River, as between said cross-complainants

and the Rickey Land and Cattle Company, a cor-

poration, and T. B. Rickey, the predecessor in inter-

est of the said Rickey Land and Cattle Company,

upon which said cross-complaints said order and de-

cree was predicated, was not a proper cross-complaint

in the action in which the same were filed as against

T. B. Rickey, or as against his successor in interest,

said Rickey Land and Cattle Company, because the

said rights sought to be determined between each of

the said cross-complainants in said cross-complaints,

as against T. B. Rickey and his successor, the said
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Rickey Land and Cattle Compan}^ a corporation,

were in no manner defensive to the main action of

]\Iiller & Lux vs. T. B. Rickey and said cross-com-

plainants and others, nor was the determination of

the controversy sought to be made by said cross-com-

plaints between said cross-complainants and said T.

B. Rickey, or his successor in interest, said Rickey

Land and Cattle Company, necessary in order that

either of the said cross-complainants might make a

full and complete defense of all rights of said cross-

complainants in the said case of Miller & Lux vs.

T. B. Rickey aiid said cross-complainants and others.

Second.—The Court erred in making said order

and decree appealed from in this, that the cross-com-

plaints of the complainants herein, filed by them

in the action of Miller & Lux vs. T. B. Rickej^ and

said cross-complainants and others, wherein the said

cross-complainants, complainants herein, sought to

have determined by said Circuit Court of the United

States, Ninth Circuit, District of Nevada, the rights

to the use of the water of Walker River, between said

cross-complainants and T. B. Rickey and the Rickey

Land and Cattle Company, upon which said cross-

complaints said order and decree appealed from was

predicated, was not a x^rojDer cross-complaint in said

action of Miller & Lux vs. T. B. Rickey and others,

because the said controversy made between said cross-

complainants and '\\ \\. Rickey and liis successoj- in

interest, the said Rickey Land and Cattle Company
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was a controversy between residents of the same

state, to wit, residents of the State of Nevada, and the

said controversy and the determination of said con-

troversy between said cross-'^omplainants and T. B.

Rickey and his successor in interest, the said Rickey

Land and Cattle Company, was in no way necessary

or pertinent to the full determination of the defense

of either of the said cross-complainants in said suit

of Miller & Lux vs. T. B. Rickey and said cross-

complainants and others, and neither of the said

cross-complaints was in any manner ancillary to said

suit of Miller & Lux vs. T. B. Rickey and said cross-

complainants and others, and the said Circuit Court

of the United States, Ninth Circuit, District of Ne-

vada, had no jurisdiction to determine the contro-

versy sought to be made by each of said cross-com-

plainants between said cross complainants and said

T. B. Rickey, or his successor in interest, the said

Rickey Land and Cattle Company, all of whom were

residents of the State of Nevada.

Third.—That each of said cross-complaints filed

by said complainants herein in the action of Miller

& Lux vs. T. B. Rickey and others, in so far as it

makes a party thereto, the Rickey Land and Cattle

Company, was not a proper cross-complaint in the

action of Miller & Lux vs. T B. Rickey and the said

cross-complainants and others, because each of said

cross-complaints introduces a new party to said ac-

tion, to wit, the Rickey Land and Cattle Company,



66 lllclxCjj Land and Cattle Company

and said order and decree appealed from, predicated

n])()ii said cross-complaints, was error.

Fourth.—That the jurisdiction of the Superior

Court of ]\Iono Count.y had tittached to all the de-

fendants in said actions in Mono County by the ser-

vice of summons in said actions upon all the defend-

ants therein, including the complainants herein, ho-

fore the writs of subpoena ad respondendum issued

out of the said Circuit Court of the United States,

Ninth Circuit, District of Nevada, upon and pursu-

ant to the prayers in each cross-comx^laint filed by the

complainants herein in said action of Miller & Lux

vs. T. B. Eickey and others, h.ad been served, so that

the Superior Court of Mono County acquired juris-

diction to quiet the title of said Eickey Land and Cat-

tle Company to the use of the waters of the Walker

River in the State of California, before the said Cir-

cuit Court of the United States, Ninth Circuit, Dis-

trict of Nevada, acquired any jurisdiction of the de-

fendant, Rickey Land and Cattle ComjDany, by rea-

son of the filing of said cross-complaints, and it

was, therefore, error for the Circuit Court of the

United States, Ninth Circuit, of the District of Ne-

vada to make its order and decree appealed from

based upon tlie said cross-complaints.

Fifth.—Tliat the said actions in Mono County were

commenced .-ind prosocntcd to (|nict tlic title of \\\q

plaintiff 1 herein, the Rickey Land and Cattle Com-
pany, a corporation, to certain waters oi' the AValker
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River in the State of California, and to procure a

judgment of the Superior Court of Mono County

quieting the title of the Rickev Land and Cattle Com-

pany, a corporation, to certain waters of the Walker

River, and to the use of certain of the waters of the

Walker River in the State of California, as against

the said complainants herein and others, and the said

action of Miller & Lux vs. T. B. Rickey and others

in the Circuit Court of the United States, Ninth

Circuit, District of Nevada, was brought to enjoin

T. B. Rickey and the said complainants herein from

diverting the waters of said Walker River, and the

said Circuit Court erred in making the decree here-

in appealed from, because no proceeding which had

been taken, nor any proceeding: which might be taken,

nor any judgment which might be rendered in the

Superior Court of Mono County in said actions com-

menced and prosecuted therein, could in any man-

ner, wa}^ or form, impair, infringe upon or interfere

with the jurisdiction of the said Circuit Court of the

United States, Ninth Circuit. District of Nevada,

in the said case of Miller & Lux vs. T. B. Rickey

and others, including the complainants herein, nor

could the same in any manner, wa}^ or form impair,

infringe upon or interfere with the jurisdiction of the

said Circuit Court of the United States, Ninth Cir-

cuit, District of Nevada, in the said case of Miller

& Lux vs. T. B. Rickey and others, including the

complainants herein, so far as either of the said com-
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plainants herein had a righ^ to invoke the powers

of the said Circuit Court of the United States, Ninth

Circuit of the District of Nevada.

Sixth.—That the said actions in Mono County were

commenced and prosecuted to quiet the title of the

plaintiff herein, the Eickey Land and Cattle Com-

pany, a corporation, to certain waters and the use of

certain waters of the Walker River in the State of

California, and to procure judgment of the superior

court in said Mono County quieting the title of the

Rickey Land and Cattle Comj^any, as against the said

complainants herein and others, and the said action

of Miller & Lux vs. T. B. Rickey and others, includ-

ing complainants herein, in tlic Circuit Court of the

United States, Ninth Circuit. District of Nevada,

was brought to enjoin T. B. Rickey and others, in-

cluding complainants herein, from diverting the

waters of said Walker River, and the interlocutory

order and decree herein appealed from w^as rendered

in a proceeding claimed to be ancillary to said action

of Miller & Lux vs. T. B. Rickey and others, said

Rickey Land and Cattle Compan}^ was not a party to

said action of Miller & Lux vs. T. B. Rickey et ah,

and would not be bound by tlie judgment or decree

rendered therein, and the said Circuit Court of the

United States, Ninth Circuit, District of Nevada,

erred, therefore, in restrainincf tlio Rickey Laud and

Cattle Company from ])rosecuting said actions in said

Mono County.
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Seventh.—That the said Circuit Court, Mnth Cir-

cuit, District of Nevada, had no jurisdiction to try

and determine the rights to the use by T. B. Rickey of

the waters of Walker River in the State of Cali-

fornia, nor the title of T. B. Rickey to the waters of

Walker River in the State of California, nor the use

by the Rickey Land and Cattle Company, a corpora-

tion, of the waters of the W^ilker River in the State

of California, nor the title of the Rickey Land and

Cattle Company to the waters of the Walker River

in the State of California, in said action of Miller &
Lux vs. T. B. Rickey et al., and, therefore, had no

jurisdiction over the Rickey Land and Cattle Com-

pany, the successor in interest of T. B. Rickey, to the

use of -said water and the right to the use of said

water, because the water was in the State of Cali-

fornia, and the use of said water and the diversion of

said water was made by said T. B. Rickey and by the

said Rickey Land and Cattle Company, his successor,

in the State of California, and the said water and the

land upon which the use of the said water was made

was all in the State of California and not in the State

of Nevada, and the said Circuit Court of the United

States, Ninth Circuit, District of Nevada, has no

jurisdiction to try the rights of said Rickey Land

and Cattle Company to the use of the water of the

Walker River or the title of the Rickey Land and

Cattle Company to the use of the waters of the

Walker River as the successor of T. B. Rickey, and
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the said court erred, therefore, in rendering the said

order and decree restraining apj^ellant from pros-

ecuting said actions in Mono County.

Eighth.—That the Court had no jurisdiction to

render said order and decree aj)pealed from as

against the appellant, Rickey Land and Cattle Com-

pany.

Ninth.—That it was error for the said Circuit

Court of the United States of the District of Nevada

to make and render said order and decree appealed

from.

Tenth.—That the said complaint upon which said

interlocutory order and decree appealed from was

granted does not state facts sufficient to entitle the

complainants therein to the said interlocutory order

and decree.

Eleventh.—That before the cross-complaints filed

by the complainants in the action of Miller & Lux vs.

T. B. Rickey and others, including complainants, the

Rickey Land and Cattle Company, a corporation, was

the owner of all the right, title and interest of, in

and to the waters of the Walker River, and in and to

the use of the waters of the Walker River wliich the

Rickey Tinnd and Cattlo CoiH^iniiy liavo since l)oon

entitled to and owned, and at the time tliat tlie said

Rickey Land and Cattle Company acquired its rights
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and owuersMp of the said waters of the Walker

River, there was no proceeding or proceedings in the

Circuit Court of the United States, Ninth Circuit,

District of Nevada, commenced b}^ or on behalf of

said complainants, or either of them, affecting or

involving the title of said T. B. Rickey, the grantor

of the Rickey Land and Cattle Company, thereto,

and the said Rickey Land and Cattle Company was

not a party to the suit of Miller & Lux vs. T. B.

Rickey and others, including said complainants;

therefore, the Court erred in enjoining and restrain-

ing the prosecution of said suits in Mono County by

said interlocutory order and decree appealed from.

In the action of Miller & Lux, a corporation, vs. T.

B. Rickey and others, conmienced in the Circuit

Court of the United States, Ninth Circuit, for the

District of Nevada, the Pacific Livestock Compam^

a corporation, was substituted as complainant, and

whenever said action is referred to herein it is in-

tended to include the said action as the same is now

pending, with said substituted complainant.

Wherefore, the appellant, the Rickey Land and

Cattle Company, prays that the decree of said Circuit

Court of the United States, Ninth Circuit, for the

District of Nevada, be reversed and the said Cir-

cuit Court of the United States, Ninth Circuit, for
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the District of Nevada, be ordered to enter an order

and decree dissolving the injunction and restraint

made by the said order and decree appealed from.

[Corporate Seal]

RICKEY LAND AND CATTLE CO., INC.,

By T. B. RICKEY, President,

Defendant and Appellant.

JAMES F. PECK,
CHARLES C. BOYNTON,

Solicitors for said Corporation Ai3pellant.

[Endorsed] : No. 796. In the Circuit Court of the

United States, Ninth Circuit, District of Nevada.

James Nichol et al.. Complainants, vs. The Rickey

Land and Cattle Company, a Corporation, Defend-

ant. Assignment of Errors. Filed July 23, 1906.

T. J. Edwards, Clerk. James F. Peck, Charles C.

Boynton, Solicitors for Defendant and Appellant.

Offices 911 Laguna St., San Francisco, Cal.
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In the Circuit Court of the United States, Ninth

Circuit, District of Nevada.

No. 796.

JAMES NICHOL, F. FEIGENSPAN, ANGUS
McLEOD, MARY T. SHAW, DEWITT
CEOWNINSHIELD, M. J. GREEN, C. F.

MEISSNER, HAMILTON WISE, J. F.

HOLLAND, C. F. HOLLAND, THOS.
HALL, E. S. CROSS, D. J. BUTLER, J. S.

SWEETMAN, JOHN COMPSTON, J. C.

MILLS, A. W. GREEN, and SPRAGG-
WOODCOCK COMPANY (a Corporation),

Complainants,

vs.

THE RICKEY LAND AND CATTLE COMPANY
(a Corporation),

Defendant.

Order Allowing Appeal.

It is ordered that the appeal of the Rickey Land

and Cattle Company, appellant in the above-entitled

cause, to the United States Circuit Court of Appeals

for the Ninth Circuit, from the interlocutory order

and decree made in the above-entitled court on the

25th day of June, 1906, in the above-entitled cause,

be, and the same hereby is, allowed, and that a certi-

fied transcript of the record and proceedings herein

be forthwith transmitted to said United States Cir-

cuit Court of Appeals. And it is further ordered
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that the bond on appeal be fixed at the sum of five

hundred dollars ($500), the same to act as a l)ond for

costs and damages on appeal.

Dated San Franciseo, CaL, July 23, 1906.

WM. W. MORROW,
Circuit Judge.

[Endorsed] : No. 796. In the Circuit Court of the

United States, Ninth Circuit, District of Nevada.

James Nichol et al.. Complainants, vs. The Rickey

Land and Cattle Company, a Corporation, Defend-

ant. Order for Appeal. Filed July 23, 1906. T. J.

Edwards, Clerk. James F. Peck, Charles C. Boyn-

ton. Solicitors for Defendant and Apx^ellant. Offi-

ces 911 Laguna St., San Francisco, Cal.

Bond on Appeal.

Know all men by these presents, that we, Rickey

Land and Cattle Company, as principal, and S.

Trask and H. C. Cutting, as sureties, are held and

firmly bound unto James Nichol, F. Feigenspan, An-

gus McLeod, Mary T. Shaw, De Witt Crowninshield,

M. J. Green, C. F. Meisner, Hamilton Wise, J. F.

Holland, C. F. Holland, Thos. Hall, E. S. Cross, D. J.

Butler, J. S. Sweetman, John Compston, J. C. ]\Iills,

A. W. Green, and the Spragg & Woodcock Ditch

Company, a corporation, in the full and just sum of

five hundred dollars, to ho ])aid to tlio said James

Nichol, F. Feigenspan, Angus McLeod, ^lary T.
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Shaw, De Witt Crowninshield, M. J. Green, C. F.

Meisner, Hamilton Wise, J. F. Holland, C. F. Hol-

land, Thos. Hall, E. S. Cross, D. J. Butler, J. S.

Sweetman, John Compston, J. C. Mills, A. W. Green,

and the Spragg & Woodcock Ditch Company, a cor-

poration, certain attorney, executors, administrators

or assigns; to which pajnnent, well and truly to be

made, we bind ourselves, our heirs, executors and ad-

ministrators, jointly and severally, by these presents.

Sealed with our seals and dated this 23d day of July,

in the year of our Lord one thousand nine hundred

and six. Whereas, lately at a Circuit Court of the

United States for the Ninth Circuit, District of Ne-

vada, in a suit depending in said court, between

James Nichol, F. Feigenspan, Angus McLeod, Mary

T. Shaw, De Witt Crowninshield, M. J. Green, C. F.

Meisner, Hamilton Wise, J. F. Holland, C. F. Hol-

land, Thos. Hall, E. S. Cross, D. J. Butler, J. S.

Sweetman, John Compston, J. C. Mills, A. W. Green,

and the Spragg & Woodcock Ditch Compan}^, a cor-

poration, are complainants, and the Rickey Land and

Cattle Company, a corporation, is defendant, an in-

terlocutory order and decree was rendered against

the said Rickey Land and Cattle Company and the

said Rickey Land and Cattle Company, a corpora-

tion, having obtained from said court an order al-

lowing it to appeal to reverse the said order and de-

cree in the aforesaid suit, and a citation directed to

the said James Nichol, F. Feigenspan, Angus Mc-
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Leofl, Mary T. Shaw, De Witt Crowninshield, M. J.

Green, C. F. Meisner, Hamilton AVise, J. F. Holland,

0. F. Holland, Thos. Hall, E. S. Cross, D. J. Butler,

J, S. Sweetman, John Compston, J. C. Mills, A. W.

Green and the Spragg & Woodcock Ditdi Company,

citing and admonishing them to be and appear at a

United States Circuit Court of Appeals for the Ninth

Circuit, to be holden at San Francisco, in the State of

California.

Now, the r-ondition of the above obligation is such,

that if the said Rickey Land and Cattle Company, a

corporation, shall prosecute its said appeal to effect

and answer all damages and costs if it fail to make its

plea good, then the above obligation to be void ; else

to remain in full force and virtue.

[Corporate Seal]

RICKEY LAND AND CATTLE CO., INC.

By T. B. RICKEY, President. [Seal]

S. TRASK. [Seal]

H. C. CUTTING. [Seal]

Acknowledged before me the day and year first

above written.

[Court Seal] F. D. MONCKTON,
Clerk U. S. Circuit Court of Appeals for the Ninth

Circuit.

United States of America,

District of Nevada,—ss.

S. I'l'ask and H. C. Cutting, lacing duly sworn, each

for himself deposes and says that he is a freeholder



vs. James Nichol et at. 11

in said district and is worth the sum of five hundred

dollars, exclusive of property exempt from execu-

tion, and over and above all debts and liabilities.

S. TRASK.
H. C. CUTTING.

Subscribed and sworn to before me, this 23d day of

July, A. D. 1906.

[Court Seal] F. D. MONCKTON,
Clerk U. S. Circuit Court of Appeals for the Ninth

Circuit.

[Endorsed] : No. 796. United States Circuit

Court, District of Nevada, for the Ninth Circuit.

James Nichol, et al., Complainants, vs. Rickey Land

and Cattle Company, a Corporation, Defendant.

Bond on Appeal. Form of Bond and Sufficiency of

Sureties Approved. Wm. W. Morrow, Judge. Filed

July 23, 1906. T. J. Edwards, Clerk.

In the Circuit Court of the United States, Ninth

Circuit, District of Nevada.

No. 796.

JAMES NICHOL et al.,

Complainants,

vs.

RICKEY LAND AND CATTLE COMPANY,
Respondent.
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Clerk's Certificate to Transcript.

1, T. J. Edwards, Clerk of the Circuit Court of the

United States, Ninth Circuit, District of Nevada, do

hereb.y certify that the foregoing fifty-one tyjoewrit-

ten pages numbered from 1 to 51, inclusive, are a true

copy of the record and proceedings in the cause there-

in entitled. Tliat the cost of this record is $45.80,

and the same has Ijeen paid by the appellant.

In witness whereof, I have hereunto set my hand

and affixed the seal of said, at Carson City, Nevada,

this 30th day of August, 1906.

[Seal] T. J. EDWARDS,
Clerk.

Citation on Appeal.

UNITED STATES OF AMERICA—ss.

The President of the United States, to James Nichol,

F. Feigenspan, Angus McLeod, Mary T. Shaw,

Dewitt Crowninshield, M. J. Green, C. F.

Meissner, Hamilton Wise, J. F. Holland, C. F.

Holland, Thos. Hall, E. S. Cross, D. J. Butler,

J. S. Sweetman, John Compston, J. C. Mills, A.

W. Green, and Spragg-Woodcock Ditch Com-

pany, a Corporation, and Tlieir Soli<^itors,

Messrs. Mack and Farrington and Geo. S.

Green, Greeting

:

You are hereby cited an dadmonished to be and ap-

pear at a United States Circuit Court of A])peals

for the Ninth r^ircuit, to ])c lioldcn at tlic citv of San



vs. James Nichol et at. 79

Francisco, in the State of California, within thirty

days from the date hereof, pursuant to an order al-

lowing an appeal, of record in the clerk 's office of the

United States Circuit Court for the District of Ne-

vada, wherein Eickey Land and Cattle Company, a

corj)oration, is appellant, and you are appellees, to

show cause, if any there be, why the decree rendered

against the said appellant, as in the said order allow-

ing appeal mentioned, should not be corrected, and

why speedy justice should not be done to the parties

in that behalf.

Witness, the Honorable W. W. MORROW, United

States Circuit Judge for the United States Circuit

Court, Ninth Circuit, this 23d day of July, A. D. 1906.

WM. W. MORROW,
United States Circuit Judge.

Due service of the within citation admitted this

3d day of July, 1906.

MACK & FARRINGTON,
Solicitors for James Nichol et al.

[Endorsed] : No. 796. U. S. Circuit Court, Dis-

trict of Nevada, for the Ninth Circuit. James

Nichol et al., Complainants, vs. Rickey Land and

Cattle Company (a Corporation), Defendant. Cita-

tion on Appeal. Filed August 30th, 1906. T. J.

Edwards, Clerk U. S. Circuit Court, District of Ne-

vada.
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[Endorsed]: No. 1:^72. United States Circuit

Court of Appeals for the Ninth Circuit. Rickey

Land and Cattle Compan.y, a Corporation, Appellant,

vs. James Nichol, F. Feigenspan, Angus INIcLeod,

Mary T. Shaw, Dewitt Crowninshield, M. J. Green, C.

F. Meissner, Hamilton Wise, J. F. Holland, C. F.

Holland, Thos. Hall, E. S. Cross, D. J. Butler, J. S.

Sweetman, John Compston, J. C. Mills, A. W. Green,

and Spragg-Woodcock Ditch Company, a Corpora-

tion, Appellees. Transcript of Record. Upon Aj)-

peal from the United States Circuit Court for the

District of Nevada.

Filed September 5, 1906.

F. D. MONCKTON,
Clerk.


